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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
V.

Case No. 05-cv-329-GKF(SAJ)

TYSON FOODS, INC,, et al.,

N N N N st ast et ot

Defendants.
STATE OF OKLAHOMA'S REPLY IN FURTHER SUPPORT OF ITS "OBJECTION
TO THE AMENDED SCHEDULING ORDER [DKT #1376]" [DKT #1470]
Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
("the State") respectfully submits this reply in further support of its "Objection to the Amended
Scheduling Order [DKT #1376]" [DKT #1470] ("Objection").
A. The State's Objection is timely
Defendants first argue that the State's Objection is untimely because the State did not file
its objection within ten days after receiving Magistrate Judge Joyner's Amended Scheduling
Order on November 15, 2007. Defendants' Response, pp. 4-5 [DKT #1506]. Defendants'
argument ignores the fact that the State sought reconsideration of the Amended Scheduling
Order. See DKT #1386. On January 15, 2008, Magistrate Judge Joyner denied reconsideration
of the issue on which the State brings its objection. See DKT #1459. On January 25, 2008, ten
days after the entry of Magistrate Judge Joyner's reconsideration order, the State filed its

Objection. See DKT #1470.
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It is well-established that the filing of a motion for reconsideration tolls the time to file an
objection. See, e.g., Norex v. Access Industries, Inc., 2003 WL 21872389, *1 (S.D.N.Y. Aug. 7,
2003) (". . . during the pendency of a motion for reconsideration before a magistrate judge, the
time for filing an objection to the District Court is tolled"); Fox Industries, Inc. v. Gurovich,
2005 WL 2456896, *2 (E.D.N.Y. Oct. 5, 2005) (same; reasoning that "[a]s a practical matter, it
would make no sense for a District Judge to decide an appeal pursuant to Rule 72(a) while the
order in question was still under consideration by the Magistrate Judge, who might change all or
some of the order on reconsideration"); Tomlinson v. Allstate Indemnity Co., 2007 WL 404698,
* 2 (E.D. La. Feb. 1, 2007) (same); American Hardware Manufacturers Association v. Reed
Elsevier, Inc., 2007 WL 1610455, *6 (N.D. Il1. Feb. 13, 2007) (same). Simply put, Defendants
are wrong. The State’s filing of its motion for reconsideration tolled the objection deadline
under Rule 72(a). The State's Objection is timely.

B. It is an abuse of discretion to require disclosure of all relief-related expert reports
(except damages reports) at the same time as the disclosure of the causation and
injury-related reports
Notably, nowhere in their Response do Defendants seriously dispute the sequential logic

of the State's position -- namely, that in a complex environmental matter such as this, the first |

step of analysis must be to characterize the injuries to the environment, and after the nature and
extent of the injuries are determined, the various forms of relief that are available to address that
injury are then analyzed. Put another way, the character of the injury necessarily determines the
type and extent of the relief, and thus relief cannot be fully determined until the injuries are

characterized. Indeed, the Court itself recognized the logic of this demarcation. See

Reconsideration Order, p. 2 [DKT # 1459] ("The Court understands State's arguments for a

natural demarcation between relief and causation issues"). However, the Court did not apply this
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logic, but rather stood by the Amended Scheduling Order. This Was error, for all the reasons set
forth in the State's Objections. See DKT #1470.
Conclusion
For the reasons stated herein and in its Objection, the State respectfully requests that its
Objection be sustained.
Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL
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(918) 584-2001

Frederick C. Baker
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Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
MOTLEY RICE, LLC
28 Bridgeside Boulevard
Mount Pleasant, SC 29465
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William H. Narwold
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Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
(admitted pro hac vice)
MOTLEY RICE, LLC
321 South Main Street
Providence, RI 02940
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Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 13" day of February, 2008, I electronically transmitted the
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General fc_docket@oag.state.ok.us
Kelly H. Burch, Assistant Attorney General kelly burch@oag.state.ok.us
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
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daniel.lennington@oag.ok.gov
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Frederick C. Baker
Lee M. Heath
Elizabeth C. Ward
Elizabeth Claire Xidis
William H. Narwold
Ingrid L. Moll
Jonathan D. Orent
Michael G. Rousseau
Fidelma L. Fitzpatrick
MOTLEY RICE, LLC
Counsel for State of Oklahoma

Robert P. Redemann
Lawrence W. Zeringue
David C. Senger
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rredemann@pmrlaw.net
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PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C.

Robert E Sanders
Edwin Stephen Williams
YOUNG WILLIAMS P.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc.

John H. Tucker
Theresa Noble Hill
Colin Hampton Tucker
Leslie Jane Southerland

jtucker@rhodesokla.com
thill@rhodesokla.com
ctucker@rhodesokla.com
ljsoutherland@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE
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terry@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
dmann@faegre.com
kklee@faegre.com
twalker@faegre.com

Counsel for Cargill, Inc. & Cargill Turkey Production, LL.C

James Martin Graves
Gary V Weeks

Paul E. Thompson, Jr
Woody Bassett
Jennifer E. Lloyd
BASSETT LAW FIRM

George W. Owens
Randall E. Rose
OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel
Nicole Longwell
Philip Hixon
Craig A. Merkes

jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com
pthompson@bassettlawfirm.com
wbassett@bassettlawfirm.com
jlloyd@bassettlawfirm.com

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

smcdaniel@mbhla-law.com
nlongwell@mbhla-law.com
phixon@mhla-law.com
cmerkes@mbhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms, Inc.

John Elrod

Vicki Bronson

P. Joshua Wisley

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLP

Counsel for Simmons Foods, Inc.

jelrod@cwlaw.com
vbronson@cwlaw.com
jwisley@cwlaw.com
bfreeman@cwlaw.com
rfunk@cwlaw.com
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Thomas C. Green

SIDLEY, AUSTIN, BROWN & WOOD LLP
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Michael R. Bond
Erin W. Thompson
KUTAK ROCK, LLP
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robert.george@kutakrock.com
michael.bond@kutakrock.com
erin.thompson@kutakrock.com
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Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay
KERR, IRVINE, RHODES & ABLES

Jennifer Stockton Griffin

David Gregory Brown

LATHROP & GAGE LC

Counsel for Willow Brook Foods, Inc.

Robin S Conrad
NATIONAL CHAMBER LITIGATION CENTER

Gary S Chilton
HOLLADAY, CHILTON AND DEGIUSTI, PLLC

rti@kiralaw.com

jgriffin@lathropgage.com

rconrad@uschamber.com

gchilton@hcdattorneys.com

Counsel for US Chamber of Commerce and American Tort Reform Association

D. Kenyon Williams, Jr.
Michael D. Graves

kwilliams@hallestill.com
mgraves@hallestill.com

HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON
Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc.

Richard Ford

LeAnne Burnett

Crowe & Dunlevy

Counsel for Oklahoma Farm Bureau, Inc.

richard.ford@crowedunlevy.com
leanne.burnett@crowedunlevy.com
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Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney General —Charles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas National Resources Commission

Also on this 13" day of February, 2008 I mailed a copy of the above and foregoing
pleading to:

David Gregory Brown
Lathrop & Gage L.C

314 E HIGH ST

JEFFERSON CITY, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K ST NW

WASHINGTON, DC 20005

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

Gary V. Weeks
Bassett Law Firm

P. O. Box 3618
Fayetteville, AR 72702

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610
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/s/ Richard T. Garren
Richard T. Garren




